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J U D G M E N T

1. This appeal is directed against the Judgment and Order dated 

28.2.2011 passed by the learned Sub-Divisional Judicial Magistrate, ( in short 

S.D.J.M(M), Biswanath-Chariali, Mr. A. Rahman in G.R. Case No.348/97 U/Ss-51

(1) of Wild Life Protection Act. By the impugned Judgment and Order, the learned 

court of SDJM sentenced the appellant Jagadish Debnath to suffer Simple 
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Imprisonment for 3  (three) years and to pay fine of Rs.2,000/-, I/d to suffer S.I. for 

5 (five) months, convicting for the offence U/S-51(1) of the Wild Life Protection 

Act. 

2. Being highly aggrieved and dissatisfied with the Judgment of 

conviction and sentence the convicted person as appellant has come up with this 

appeal challenging  the correctness or otherwise of their conviction and sentence. 

3. I have heard learned Counsel for the appellant Sri G. Borah and 

learned Addl. P.P. Mr. H. Hazarika. 

4. The facts leading to filing of the appeal may be stated as follows :-

Contd..........P/2

(2)

The prosecution case in brief is that on 11.2.1997 at about 2 p.m. Sri 

Anil Das, Sub-Inspector of Police lodged an ejahar in the Biswanath-Chariali 

Police Station alleging that acting on a secret tip he along with commando party 

searched the house of accused/appellant Jagadish Debnath situated at Kherbari as 

per information received from Biswajit Paul and Mahadeb Gore and the 

accused/appellant confessed that two numbers of elephant task (ivory) is kept 

concealed under the soil near Jinjia-nala ( drain). He also stated that one rhino horn 

is kept in the house of Mon Bahadur Biswakarma. When asked Sri Man Bahadur 

stated that one Rafiq Miya has kept one rhino horn but said Rafiq Miya stated the 

name of Amitabh Baruah and Subhash Paul to be involved in keeping the rhino 

horn but nothing could be found in the respective houses of the above named 

persons. Thereafter, on being led by accused two numbers of elephant task (ivory) 

like material and one rhino-horn-like material were recovered from Jinjia-Nala 
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situated at Kherbari and seized accordingly. On receipt of ejahar Officer-In-charge 

of Biswanath-Chariali Police Station registered the Biswanath-Chariali P.S. Case 

No.36/97 U/S-51(1) Wild Life Protection Act, r/w section 420, IPC and 

investigated the case. 

5. During investigation police visited the place of occurrence and 

prepared seizure list and on completion of investigation submitted charge-sheet 

against the accused/appellant U/S-51(1) of the Wild Life (P) Act.  

6. Learned Sub-Divisional Judicial Magistrate, Biswanath-Chariali, 

after furnishing copy explained particulars of offence U/S-51(1) of the Wild Life 

Protection Act, to which the accused/appellant pleaded not guilty and claimed to 

be tried. 

• In order to prove their case, prosecution examined as many as  five witnesses to 

bring home the charge and on completion of prosecution evidence examined the 

accused/appellant U/S-313 Cr. P.C. placing before him all the incriminating 

evidence tendered by the witnesses. He denied the allegations and on being asked 

declined to adduce any evidence in his defence. The appellant simply pleaded 

innocence and denied of the charge. Considering the evidence on record, the 

learned court of SDJM convicted the appellant and sentenced him as indicated 

above.

8. I have heard learned Counsel for the appellant Mr. G. Borah and Mr. 

H. Hazarika, learned Addl. Public Prosecutor. 

Contd..........P/3

(3)
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9. Learned Counsel for the appellant has submitted that there is no 

substantive evidence on record and learned trial Magistrate committed error by 

convicting and sentencing the appellant in the case where undue reliance on the 

testimony of informant as well as investigating officer is placed. Moreover, seized 

articles were sent to scientific officer after two years from the date of occurrence 

and there is no explanation regarding such delay. It is further argued that learned 

trial court without analysing and scrutinising patent defects available on record has 

convicted the accused/appellant. It is submitted by the learned Counsel for the 

appellant that in view of absence of sufficient, cogent and reliable evidence, the 

impugned conviction and sentence awarded by the learned trial court cannot be 

maintained and that the same is liable to be set aside resulting acquittal of the 

appellant. 

10. Refuting the said argument advanced by the learned Counsel for the 

appellant, learned Addl. P.P. has submitted that there is sufficient evidence in 

support of the prosecution and the guilt of the appellant is well established. 

11. In order to appreciate the counter argument advanced by the learned 

Counsel appearing for both the parties I feel it appropriate to briefly scrutinise the 

evidence on record. 

12. The PW-1 is Abani Borman who deposed that he knows only the 

accused/appellant Jagadish. About 10/14 years back (from the date of deposition) 

one morning police called him to the place of occurrence near Jinjia-Nala and saw 

that accused Jagadish was digging soil in presence of police. He also deposed that 

he saw one elephant task in the hands of police. Said PW is declared hostile and 

suggestions were put to him by the prosecution which were denied by PW-1. He 
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further deposed that Ext.1 is the seizure list where Ext.1(2) is his signature. 

Material Ext.1 & 2 are elephant task which were seen in the hands of police. 

Material Ext.3 is the rhino-horn like article. 

In cross-examination PW-1 deposed that police did not show him the 

material exhibits and he does not know wherefrom those were recovered by police. 

PW-1 further deposed that police took his signature in a blank paper after 10/15 

days of the occurrence. He further deposed that whether the seized articles seen on 

the day of occurrence and the material exhibit seen in the court are same articles or 

not that he does not know. 

Contd.......P/4

(4)

13. PW-2 is Manuranjan Borman who deposed that the accused is not 

known to him and he also knows nothing regarding the occurrence. He also 

deposed that on being asked by police he simply gave his signature in the seizure 

list which is Ext.1 where Ext.1(2) is his signature. Said PW is also declared hostile 

by prosecution and suggestions were put to him which were denied by PW-2. 

In cross-examination PW-2 deposed that why police took his 

signature in the seizure list that he does not know. 

14. PW-3 is the informant Anil Das who deposed that on 11.2.97 when 

he was on duty as Sub-Inspector of Biswanath-Chariali Police Station. On that day 

he went to the house of Jagadish Debnath, Biswajit Paul, Mahadev Gore, Rafiqul 

Miya and Man Bahadur Biswakarma along with commando party and on being led 

by said accused he recovered one rhino-horn-like article and two elephant tasks 

from the place of Jinjia-Nala under Behali P.S. and seized them in presence of 

witnesses. Ext.1 is the seizure list where Ext.1(1) is his signature. Material Ext.1 

and Material Ext.2 are seized elephant task which are seen in the court. Ext.3 is the 
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rhino-horn-like article. He further deposed that he recorded statements of Abani 

Borman, Mukunda Borman, Manuranjan Borman. PW-3 further deposed that at 

the time of seizure of material exhibits accused were in custody of PW-3 who led 

PW-3 to discover seized articles. He further deposed that Ext.2 is the ejahar where 

Ext.2(1) is the signature of PW-3. Ext.2(2) is the signature of the then O/C, 

Biswanath-Chariali Maheswar Borah. During investigation PW-3 was transferred 

as such case-diary was handed over to O/C concerned. 

In cross-examination PW-3 deposed that on 12.2.97 he took jimma 

of Mahadeb Gore, Jagadish Debnath, Man Bahadur Biswakarma and PW-3 does 

not remember which one of those accused stated before him regarding concealing 

of elephant task under soil near Jinjia-Nala. PW-3 further deposed that during 

search he did not find anything in the houses of Jagadish Debnath, Biswajit Paul 

and Man Bahadur Biswakarma. PW-3 was further examined by the court and 

question was put to him and PW-3 deposed that while proceeding to Jinjia Nala 

what information was received from the accused/appellant was not recorded in his 

case-diary. 

15. PW-4 is Sri Puspa Kumar Borman who deposed that on 27.10.99 

while he was working as Sr. Scientific Officer in Biology Division of Forensic 

Science Laboratory. On that day he received one sealed packet from director in 

connection

Contd...........P/5

(5)

with Behali P.S. Case No.99/1997 u/s-420, IPC, r/w Section 51(1) of the Wild Life

(P) Act. and opened the sealed packet and marked Material exhibit in the following 

manner. 

• One moderately long, heavy bony material weight 4.1 k.g. Marked as Bio-237
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•  One moderately long heavy bony material weight 1.4 k.g. Marked as bio-238  

         (iii) One black coloured chronicle shape material suspected to 

be rhino-horn wight 4.95 gram marked as bio-239. After careful 

examination he found the following :-

(i) Ext. No. Bio-237 and Bio-238 marked by him could be 

identified as elephant task(ivory).

(ii) Ext. No.Bio-239 marked by him could be identified as 

fabricated horn. 

Ext.3 is the report where Ext.3(1) is the signature of PW-4. Material 

Ext.1 & 2, Bio-237 and Bio-238 respectively have been seen by PW-4 in the court. 

Material Ext.3 which was marked as Bio-239 is also seen in the court. 

In cross-examination PW-4 deposed that on the basis of his finding 

the opinion was given by PW-4 but details of the test report is not communicated 

to the court. 

16. PW-5 is Pabitra Kumar Kalita who deposed that he was in-charge of 

Jinjia Police Out Post since 1998 to 2001. On 27.2.1998 PW-5 was entrusted by 

O/C, Behali P.S. to investigate this case. During investigation PW-5 had sent 

seized articles to F.S.L. vide Ext.4 where Ext.4(1) is the signature of PW-5. On 

3.9.99 vide S.D.P.O. Memo No.SDP/BNC/354/99 Dtd. 3.9.99 articles were sent to 

F.S.L. He further deposed that Dhiren Patowary submitted charge-sheet against the 

accused/appellant which is Ext.6 where Ext.6(1) is the signature of Dhiren 

Patowary. 

In cross-examination PW-5 deposed that he sent seized article from 

Behali Police Station to F.S.L. without seizing those articles. He also deposed that 

the entire case originated from the FIR lodged by Anil Das. 

17. From the evidence of PWs, it is seen that PW-3 Anil Das being the 
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informant and investigating officer deposed that on being led by the 

accused/appellant two numbers of elephant tasks were discovered from being kept 

concealed under the earth near 'Jinjia Nala' and those were seized in 

Contd...........P/6

(6)

presence of witnesses. PW-1 and PW-2 not corroborated PW-3 regarding seizure 

of elephant tasks rather PW-1 and PW-2 deposed that why police took their 

signatures in seizure list that they do not know. PW-1 further deposed that where 

from police recovered seized articles that also he does not know. PW-4 being the 

scientific expert opined that Ext. No.Bio-237 and Bio-238 were elephant tasks but 

prosecution in order to fasten the guilt of the accused/appellant must prove beyond 

reasonable doubts that elephant tasks were kept concealed under soil by the 

accused/appellants which were discovered on being led by accused/appellant and 

that much of information is admissible U/S-29 of Evidence Act and thereby 

accused/appellant contravenes provision of wild life (protection) Act punishable 

U/S-51(1) of the said Act. 

18. In this regard PW-3 himself deposed that on 12.2.97 he took 

Jagadish Debnath, Biswajit Pal and Man Bahadur Karmakar into custody and PW-

3 cannot recall which one of aforesaid accuseds gave him the information in 

consequence of which two numbers of elephant tasks were discovered. So PW-3 

himself does not know from whom he received the information. PW-3 also 

deposed that what information he received from the accused/appellant before 

discovery of seized elephant tasks near Jinjia-Nala that is not recorded by him in 

the case-diary. In the light of aforesaid discussion, I am of the view that fact 

discovered cannot be proved against the accused/appellant to hold him guilty since 

the information does not distinctly related to the fact discovered. In the case of 
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Md. Inayatullah Vs S. A.1976 SC 483, Hon'ble Supreme Court held that for 

applicability of Section 27 two conditions are pre requisite namely (i) the 

information must be such as has caused discovery of the fact (ii) information must 

relate distinctly to the fact discovered. In the case of Baldev Khes Vs State of 

Orissa, 1992 Crl. L. J. 2059, 2061 (Ori) it was held that the exact information 

given by the accused while in custody which led to the recovery of the articles has 

to be proved. If the information is not recorded, the exact information must be 

adduced through evidence. In the case of Banifas Samad Vs State of 1992 Crl. L. 

J. 2271, 2275 (Ori), it was held that in the absence of recording of the exact words 

and any corroboration available from the independent sources as regards the 

information given, the solitary statement of the investigating officer would be risky 

to be relied upon to exclusively form basis of conviction.  

Contd.......P/7

(7)

19. In the case of Md. Abdul Hajeej Vs State of Andhra Pradesh, A 

1983 SC 367, 369, it was held that it is obligatory upon the investigating officer to 

state and record who gave the information when he is dealing with more than one 

accused what words were used by him so that a recovery pursuant to the 

information received may be connected to the person giving the information so as 

to provide incriminating evidence against the persons. 

20. In the case of Satish Kumar Vs State, 1996 Crl. L. J. 265, 270

(Del), it was held that at the time of interrogating the accused and for making the 

recoveries a sincere effort must be made by the investigating officer to join 

independent public witness. Failure to join independent witness renders the 
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recovery suspicious. In the instant case there is no other evidence to corroborate 

PW-3 who is the investigating officer in this case. PW-3 does not know what 

information he received and from which of the accused/appellant while they were 

in custody. No independent witness is joined to witness recovery of seized articles. 

On the other hand place of recovery is a public place which is open and accessible 

to others. place of recovery is not the house of the accused/appellant and PW-3 

clearly stated that during search nothing could be recovered from the house of 

accused/appellants. 

21. In the case reported in AIR 1999 SC 1293, it was held that when place of 

recovery is open or accessible to others, the court is expected to be vigilent about 

application of Section 27 of the Evidence Act. 

22. In the backdrop of foregoing discussions and in the light of aforesaid 

decisions, I am of the view that the prosecution has failed to prove its case against 

the accused/appellant beyond all shadow of doubts. The impugned Judgment and 

Order passed by the lower court convicting and sentencing the accused/appellant is 

hereby set aside. 

23.  In the result, the appeal is allowed as indicated above.

24. Return the lower Case Record. 

25. The instant Criminal Appeal No.8(S-2)/11 is disposed of 

accordingly. 

Contd.......P/8

(8)
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26. Given under my hand and seal of the Court on this the 

10 th   day of June,2013 at Biswanath Chariali.

                                             (  Sri  S. Khound.  )                   

                                                                                        Addl. Sessions Judge, 

                                                                         Biswanath Chariali. 

           

                   Dictated & Corrected by me 

     (  Sri  S. Khound.  )                   

                       Addl. Sessions Judge, 

                        Biswanath Chariali.

**********  
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